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The Second District Appellate Court 
addressed the issue as to whether a 
claimant in a workers' compensation 

claim could obtain a surveillance videotape 
from an employer prior to commencing the 
Industrial Commission proceeding through 
an equitable bill of discovery filed in the Cir-
cuit Court of DuPage County. In Walton v. Il-
linois Bell Telephone Company, 353 Ill.App.3d 
555, 818 N.E.2d 1242 (2nd Dist. 2004), the 
appellate court held the claimant was not 
entitled to a bill of discovery.

Claimant had filed a workers' compensa-
tion claim against his employer, Illinois Bell 
Telephone Company. Prior to beginning the 
arbitration hearing, evidence depositions 
were to be taken of the employer's medi-
cal expert and claimant's treating physician. 
The employer's medical expert had exam-
ined claimant and determined that he was 
disabled from work and in need of surgery. 
However, after a surveillance videotape was 
provided to the employer's expert, the physi-
cian revised his earlier opinion and conclud-
ed that claimant's injury was not disabling. 
At this point, claimant determined that he 
needed access to the videotape in order to 
prepare for the evidence deposition testimo-
ny of the treating physician and the cross-ex-
amination of the employer's medical expert.

The claimant's attorney contended that 
there was no mechanism for obtaining the 
videotape within the workers' compensation 
proceeding. It was requested that the circuit 
court enter an order requiring the employer 
to produce the videotape, as well as any 
statements from witnesses to the accident 
and other "investigative materials."

The employer filed a motion to dismiss 
the equitable bill of discovery. The circuit 

court entered an order denying the underly-
ing bill of discovery and also denying a sum-
mary judgment motion filed by claimant's 
attorney.

The appellate court determined that the 
circuit court ruled as a matter of law that a 
party to a workers' compensation proceed-
ing may not use an equitable bill of discovery 
to expand the scope of discovery available 
under the Commission's procedural rules. 
The appellate court determined that equita-
ble relief can certainly be applicable to a judi-
cial proceeding. However, the court pointed 
out that different considerations apply where 
there is an administrative proceeding pend-
ing before an administrative agency. The 
appellate court then determined that equi-
table relief is not available where an existing 
administrative procedure created by statute 
is an adequate remedy that assures full pro-
tection of claimant's due process rights and 
offers complete relief.

The appellate court explained that the 
Industrial Commission has the statutory au-
thority to make and publish procedural rules. 
An examination of the Industrial Commis-
sion rules disclosed to the appellate court 
that there was no provision for pre-trial dis-
covery. The appellate court further explained 
that the claimant was attempting to circum-
vent the Commission's procedural rules in 
order to obtain general discovery through 
auxiliary judicial proceedings. The appellate 
court pointed out that allowing a claimant 
to circumvent the Commission's procedural 
rules could substantially undermine the ob-
jective of the general assembly in the Indus-
trial Commission. The appellate court also 
explained that the claimant did not contend 
that the Act, and that the Industrial Com-

mission's procedural rules failed to provide 
an adequate remedy for workplace injuries. 
There was no allegation that the lack of dis-
covery under the Commission's procedural 
rules would deprive him of due process of 
law. Nor was there an allegation by claimant 
that the videotape was needed to make a 
"prima facie" case for recovery under the Act. 
The court left open the issue as to whether 
a bill of discovery would be available in such 
circumstances.

A dilemma was clearly presented to claim-
ant's attorney in the Walton case. A decision 
was apparently made to take evidence de-
positions prior to beginning the testimony of 
the lay witnesses in the claim. It is most likely 
that claimant's treating physician would 
have testified first by evidence deposition. 
Obviously, the actual surveillance videotape 
would not have been available for review by 
the treating physician. There may have been 
references to the subject matter of the video-
tape in the reports of the employer's exam-
ining doctor. However, that is not clear from 
the decision of the appellate court. Assum-
ing that the videotape surveillance was not 
discussed in the reports of the employer's 
medical expert, then had claimant taken the 
evidence deposition of the treating physi-
cian, there would have been no references to 
this surveillance videotape available for con-
sideration by the treating doctor. Claimant's 
attorney also asserted that he needed the 
videotape in order to prepare for cross-ex-
amination of Respondent's medical expert.

An argument that could have been made 
by claimant's attorney, if the videotape was 
not disclosed prior to the cross-examination 
of the employer's medical expert, was that 
the employer could not ask any questions 
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of the medical expert on that issue because 
the failure to disclose the videotape violated 
the holding of the appellate court in Ghere v. 
Industrial Commission, 278 Ill.App.3d 840,663 
N.E.2d 1046 (1996). It is unclear as to whether 
Ghere would have been applicable to this sit-
uation. However, it is certainly an argument 
that could have been made by claimant's at-
torney.

If claimant was unable to obtain the vid-
eotape and proceeded with the evidence 
deposition with the employer's medical ex-

pert, then following the taking of the depo-
sition of employer's medical expert and re-
viewing the videotape, claimant could then 
have used the videotape to take a second 
evidence deposition of claimant's treating 
physician.

There is also a question as to whether a 
proper foundation would be laid for the vid-
eotape in a pre-arbitration hearing evidence 
deposition.

As can be seen by the potential scenarios 
as set forth above, the failure of the employer 

to provide a videotape to claimant may re-
sult in an excessive delay in the completion 
of the arbitration hearing. The time delay, es-
pecially in a §19(b) proceeding, would obvi-
ously work to claimant's detriment. The Wal-
ton case clearly suggests that both parties 
should work together to resolve these types 
of evidentiary disputes. The assistance of the 
arbitrator should be employed in these in-
stances. ■
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